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Any person aggrieved by this Order-in-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way.

TR T FHT TILE A -

Revision application to Government of India:

(1) T STTET oo Aawad, 1994 & €T i i< JdTg 7T FTHAL & A< | AT TR Bl
ST-GT & TAT e & SIqed UL SIS ST qiad, HIRA GCh(R, [« Garers, Jered [F9T,
el 9fSrer, sttae & $a, 995 9, 75 Rewdl: 110001 T 67 ST =1RY (-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4% Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-

35 ibid : -
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In case of any loss of goods where the loss occur in transit fro._ ! jactory to a
warehouse or to another factory or from one warehouse to another d S @gﬁﬁag urse of
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.

@ o gow w1 g e AT wRa F e @rorer 77 e @) et G o aweEn

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appeinted under Sec.109
of the Finance (No.2) Act, 1998.

(2)  FE sared gek (i) Femmeet, 2001 % Raw 9 % siavia AR vy e sg-e A ar
TRt §, I areer 3 wfy arder I Rt & i ara 3 sfiager-aresr wo srfier aasr &t S-St Al
F T ST TS AT ST AR S AT GTAT § &7 ed oY o sianta gRT 35-3 § FgiiRa & %
TFTAT & TG o 912 EYelR-6 AT i Tid W1 gi+! ATyl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on
which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RS smaeT & 91 S5t 49T & T @€ 99 IT S99 59 gral ©9F 200/~ B e $t
1Y X TGl GAUEHHT T 1@ & SATT &1 Ar 1000/~ ¥ B I it S[1al

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

T o, FeET ST I T AT F TR < 3 wfy sefier-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) T STUTEH e ATaRad, 1944 &7 g 35-1/35-3 & aaeia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SwiEEd TR § TaTg SIgH & sTerar Hi erdier, srdiet S areer § €97 go, T Sere
Lo T QAT Sieg =g (Rede) f aftm i e, sreaarrs § 20d qrer, SgaTeh
T, Sraxar, MERATR, JgHaETRE-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 380004.
In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-
» Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is
upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank
draft in favour of Asstt. Registar of a branch of an: ?%m%ge\public sector bank of the
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place where the bench of any nominate public sector bank of the place where the bench
of the Tribunal is situated.

(3) O =T ey ¥ % YT SUSK! T GHIAL BIaT § AT Scdsh of AT & (o7 B & AT STH
&Y T ST 1R =9 T2 % g §¢ ¥ I3 forem ot e & 9= 3 (T FeriRe i srd el RITTiarsheor
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In case of the order covers a number of order-in-Original, fee for each 0O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal to
the Appellant Tribunal or the one application to the Central Govt. As the case may be,
is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4)  wITETe e At RET 1970 T e ¥ srgE -1 % siavia et [ Sgam 35 srdad
AT geremasT TR ot sgrsrd 3 s § ¥ wei® & T IR F 6.50 $ 7 AT Lo (&he
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One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

() =T AR GaTq Araet w1 e w07 arer st $ AR off e arsfa T strar § S Eer
S, SR SeUTE (o T8 JaTeRe rdleng =R (FraiEt) e, 1982 # [ig

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T Lo, FrEIT SCUTEH Lo T AATHL ST e 1~ AT ErehL T (foreee) W wi sl & Ao &
ST (Demand) T &8 (Penalty) T 10% & ST FRAT ST §1 Gretiten, Af&Haw qo s 10
FUE T 3| (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of
the Finance Act, 1994)

T ITATE F S AATHT 3 ST, QT BT haied i 9T (Duty Demanded) |
(1) Es (Section) 11D ¥ Tga fatia iy,
(2) ForaT T Frde Wi H AW,
- (3) T Wit fed! & faw 6 % aga & Ui

7g 7& ST * AR e | age O ST Rl e Fu srdfier aTierer e o forg y@ ot oA fear
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed
by the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(1) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iiiy amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) wa@r%ﬁwﬁrmwﬁaﬂw%weaﬁﬂﬁmwmmﬁaﬁﬁﬁﬁﬁvﬁmw
e & 10% wwaﬁtaﬁ%ﬁamﬁa’rﬁaﬁwm% 10% T 9% Y ST el Q!

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and pe alﬁ ZigSKie dispute,
or penalty, where penalty alone is in dispute.” /
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ORDER IN APPEAL

M/s. Ramdular Shyamnarayan Chauhan, 1, Rabari Vasahat, Budharbhai Ni Chal,
Nava Vadaj, Ahmedabad -380013 (hereinafter referred to as 'the appellant’) have filed the
present appeal against the Order-in-Original No. CGST/WT097/HG/691/2022-23 dated
12.12.2022 (in short 'impugned order’) passed by the Assistant Commissioner, Central
GST, Division-VI, Ahmedabad North (hereinafter referred to as ‘the aqjudicating
authority). The appellant were engaged in providing taxable service but were not
registered with the department. '

2. The facts of the case, in brief, are that on the basis of the data received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2015-16, it was noticed that the appellant
in the ITR/Form-26 AS has earned taxable income on which no service tax was discharged.
Letters were, therefore, issued to the appellant to explain the reasons for non-payment of
tax and to provide certified documentary evidences for said period. The appellant neither
provided any documents nor submitted any reply justifying the non-payment of service
tax on such receipts. The detail of the income is as under;

Table-A
FY. Value as per ITR | Service tax rate | Service Tax liability
2015-16 16,11,035/- 14.5% 2,33,600/-

2.1 A Show Cause Notice (SCN) No. CGST/A’'bad North/Div-VII/AR-IV/TRP/Unreg/15-
16/123/20-21 dated 23.12.2020 was therefore issued to the appellant proposing recovery
of service tax amount of Rs.2,33,600/- along with interest under Section 73(1) and Section
75 of the Finance Act, 1994, respectively. Imposition of penalties under Section 70,
Section 77(1)(a), 77(1)(c ) & 77(2) and Section 78 of the Finance Act, 1994 were also
proposed.

2.2 The said SCN was adjudicated vide the impugned order, wherein the service tax
demand of Rs.2,33,600/- was confirmed alongwith interest. Penalty of Rs. 3,000/- each
under Section 77(1) & 77(2) and penalty of Rs.2,33,600/- was also imposed under Section
78 of the F.A.,, 1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant preferred the present appeal on the grounds elaborated below:-

> The appellant is engaged in the business of selling of Construction Materials i.e.
Cement and Hardware materials. The appellant purchases goods from the local
vendors and sold it to the customers on retail basis. During the period the
appellant had income of Rs. 16,11,035/- from selling goods and there was no pure
service income during the disputed period. Hence, the appellant did not obtain
registration under the provision of Finance Act, 1994. The appellant while
preparing income tax return had on account of inadvertent mistake shown the

income of Rs. 16,11,035/- from sale of s?;v'c\;'eidmg’
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d of showing it in the column
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sale of goods. The copy of Income Tax verification report for the AY. 2016-17 is
also submitted.

» The notice was not communica’ced to the appellant on account of change in the
address. The appellant sold the said-premise and the possession was given to the
new owner hence the notice could not be delivered. Accordingly, the appellant
could not remain present before the adjudicating authority. Adjudicating Authority
however did not provide opportuhi‘ty of being heard which is against the principles
of natural justice and hence the Order In Original is bad in law which requires to be
set aside.

» The appellant is not required to obtain registration under the provisions of the
Finance Act, because there is no income towards providing of services.

» The Adjudicating Authority has levied penalty u/s 78 @ 100% of the amount of
service tax determined payable in passing of the OIO. When the appellant is not

liable to pay service tax and the question of levy of penalty also does not arise.

4. Personal hearing in the matter was granted on 21.08.2023, 28.08.2023, 11.09.2023,
25.09.2023, 04.12.2023 and 05.12.2023. However, nobody appeared on behalf of the
appellant. '

5. I have carefully gone through the facts of the case, the impugned order passed by
the adjudicating authority, submissions made in the appeal memorandum. The issue to
be decided in the present case is as t0 whether the service tax demand of Rs.2,33,600/-
confirmed alongwith interest and penalties in the impugned order passed by the
adjudicating authority, in the facts and circumstances of the case, is legal and proper or
otherwise? |

The demand pertains to the period F.Y. 2015-16.

6. Itis observed that the appellant at the adjudication stage were granted three (03)
personal hearings and at the appellate stage six (6) personal hearings were granted.
However, they did not avail any of these opportunities. The appellant claim that they sold
their premises therefore could not get the delivery of notice or personal hearing letters. It
is noticed that the appellant in the appeal memorandum have not mentioned their new

address.

7. The appellant claim that they are in the business of selling of Construction
Materials i.e. Cement and Hardware materials which they purchases from local vendors
and sold it to the customers on retail basis. As the income of Rs. 16,11,035/- earned was
from selling of goods they were not required to obtain registration as no service was
rendered. They claim that while preparing income tax return they inadvertent showed the
income of Rs. 16,11,035/- under ‘sale of service' instead of showing it under ‘sale of
goods'. The appellant'submitted copy of Income Tax Return, Balance Sheet showing

o,

o .
Assets & Liabilities, Bank Statement. However from in a{‘@’sﬁr};’éeﬁ@@\l‘froflt & Loss account

and Income ledger it cannot be examined whether thé"{%p“']‘é’ellahﬁ%-i’sijé@gaged in the sale of

goods or sale of service.
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8. However, considering the fact that the appellant could not defend their case
before the adjudicating authority, I find that in the interest of justice, it would be proper
to remand the case back to the adjudicating authority to decide the matter afresh for

examining the nature of service rendered and to verify the claim made by the appellant.

9. In view of above discussion, I set-aside the impugned order and allow the appeal
of the appellant by way of remand.

10.  SrieTehat GTXT &1 shi T8 STHier T (9T SRR At o (ehdlT SITaT &

The appeal filed by the appellant stands disposed off in above terms
C
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To,

M/s. Ramdular Shyamnarayan Chauhan, - Appellant
1, Rabari Vasahat,

Bhudarbhai Ni Chali, Nava Vadaj,

Ahmedabad -380013 '

The Assistant Commissioner - Respondent
CGST, Division-VII,
Ahmedabad North

Copy to: _
1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.

2. The Commissioner, CGST, Ahmedabad North.
3. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North.
(For uploading the OIA)
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